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SUBAWARD
AGREEMENT NO. XXXXX
between

CORNELL UNIVERSITY

and

SUBRECIPIENT NAME

under

Prime Agreement No. (Prime Agreement)

from

PRIME SPONSOR (Prime Sponsor)

CFDA Number 

Cornell University, (Cornell), enters into this Subaward (Agreement) with Subrecipient name, (Subrecipient), for the conduct of certain Work, upon the following terms and conditions and Exhibits as required [NOTE: Exhibit A -- the statement of work; Exhibit B - the budget; Exhibit C - the prime award; Exhibit D – certifications/other] , attached, which is/are incorporated herein for all purposes.

1. Statement of Work. Subrecipient shall use all reasonable efforts to conduct the work indicated in Exhibit X (the Work).
2. Period of Performance. The period of performance shall extend from start date to end date. [Optional, based on the prime award, and if necessary: Extensions of the Period of Performance require the prior written approval of Cornell.]
3. Key Personnel. Subrecipient's performance under this Agreement shall be under the direction of Subrecipient P.I. who is considered essential to the Work. Substitutions or substantial reduction in Subrecipient P.I.'s level of effort will be only for compelling reasons and with the prior written approval of Cornell.

4. Estimated Cost. The total estimated cost of performing the Work is $00. [Optional for incremental funding: Of the total estimated cost, the sum of $00. is presently available for payment and obligated to this Agreement. It is contemplated that funds presently obligated to this Agreement will cover the work to be performed through date.] [Optional for cost sharing: The total project cost of performing the Work is $00. The total reimbursable cost is $00. The difference shall be the Subrecipient's share and is not subject to reimbursement from Cornell.] In no event shall Cornell be liable for reimbursement of any cost that would result in cumulative payment under this Agreement exceeding the total estimated cost unless this Agreement is modified in writing in accordance with Article xx. Changes
5. Allowable Costs. The allowability of costs under this Agreement shall be determined in accordance with a) the cost principles applicable to the Subrecipient, and b) the terms of this Agreement. [Select the appropriate cost principle for the subrecipient:] Office of Management and Budget (OMB) Circular A-87 applies to state and local governments. OMB Circular A-21 applies to educational institutions and hospitals. OMB Circular A-122 applies to other non-profit organizations. The Federal Acquisition Regulation (FAR) clauses at Subpart 31.2 apply to commercial organizations.

6. Budget. The Budget (Exhibit X) lists costs and categories of costs approved to fund the Subrecipient’s performance of the Work. Option #1: Within the total estimated or obligated cost, the Subrecipient may rebudget savings of up to xx percent [based on prime award] under any particular cost or cost category to other approved costs or cost categories of the Budget. Option #2: The administrative requirements for approval of rebudgeting will be governed by the policies indicated in the [cite Prime Agreement uniform administrative requirements.] Approval requests related to the aforementioned will be reviewed and, if appropriate, approved by the Cornell Authorized Representative for Business Matters.

7. Invoicing. The Subrecipient shall submit invoices to, and for approval by, the Cornell Authorized Representative for Invoicing Matters on a monthly basis, but not less than quarterly. In order to be eligible for reimbursement, invoices shall be for allowable, approved costs incurred in accordance with the terms of this Agreement and shall display expenses for reimbursement by budget category [Optional for cost sharing: identifying the total project costs, the reimbursable costs and the Subrecipient's share] pursuant to Exhibit X. Cornell must be in receipt of all invoices under this Agreement, including the final invoice (marked “FINAL”), no later than  xx days [based on prime award]  after the termination of this Agreement or the invoices may not be honored by Cornell. An authorized representative of the Subrecipient shall certify on each invoice that the costs, [Optional for cost sharing: including those requested for reimbursement and those shown as the Subrecipient’s share,] are the actual costs as recorded in Subrecipient’s records and as expended for the Work actually performed in accordance with the terms of this Agreement. `
8. Payment. Payment for allowable, approved expenses shall be made upon receipt of invoice. Payment shall be contingent upon the availability of funding from the Prime Sponsor under the Prime Agreement and upon Subrecipient’s compliance with the terms and conditions, including the interim and final reporting requirements, of this Agreement. The final payment under this Agreement shall be made upon receipt by Cornell of all services, reports and/or supplies called for hereunder. All payments shall be subject to correction and adjustment upon audit or any disallowance. The Subrecipient is solely responsible for reimbursing Cornell for amounts paid the Subrecipient but disallowed under the terms of this Agreement. Any non-compliance with the terms and conditions of this Agreement may result in the withholding of payment and / or immediate termination.
Optional for agreements providing an advance [NOTE: Advances are rare and must be approved by the OSP Director or Deputy Director. Written approval from the department is also required]: Upon execution of this Agreement, Cornell shall provide Subrecipient an advance of working capital in the amount of $00. Upon receipt of Subrecipient's final invoice, Subrecipient will be eligible for payment of all approved costs for services performed in accordance with the terms of this Agreement, less the advance payment. All costs, including those paid in advance, must be invoiced pursuant to Article X Invoicing, above. Upon termination, the Subrecipient shall refund to Cornell any unexpended or unobligated balance of funds advanced.

9. Audit. Cornell, the Prime Sponsor or their duly authorized representatives shall, until x years [based on prime award] after final payment under this Agreement, have access to any of the Subrecipient's records related to this Agreement for the purpose of making audits, examination excerpts and transcriptions. Upon reasonable notice Cornell or the Prime sponsor shall have access to the Subrecipient’s records during normal business hours. The period of access for records relating to appeals under a dispute, litigation or settlement of claims arising from the performance of this Agreement, or costs and expenses of this Agreement to which exception has been taken, shall continue until such appeals, litigation, claims, or exceptions are disposed of.

10. Reports. Option 1: Subrecipient shall furnish reports of findings and progress made under this Agreement, (Optional: report of any invention, equipment report, small business and small disadvantaged business report) within xx days of termination of this Agreement.


Option 2: Subrecipient shall furnish reports of findings and progress made under this Agreement as reasonably requested by the Cornell Authorized Representative for Technical Matters.

Option 3: Subrecipient shall furnish reports of findings and progress made under this Agreement in accordance with the following schedule: 


Sample reporting schedule:
Report Type
Due Date
Deliver To
Technical
xx/xx/xxxx
Cornell Authorized Rep. for Technical Matters

11. Authorized Representatives.



Technical matters. 



For Subrecipient:  
(name)




(address)




Phone:
(xxx) xxx-xxxx




Fax:
(xxx) xxx-xxxx




Email:




For Cornell:  
(name)




(address)




Phone:
(xxx) xxx-xxxx




Fax:
(xxx) xxx-xxxx




Email:



Business matters.



For Subrecipient:  
(name)




(address)




Phone:
(xxx) xxx-xxxx




Fax:
(xxx) xxx-xxxx




Email:




For Cornell: 
Office of Sponsored Programs





Cornell University




373 Pine Tree Road




Ithaca, New York 14850-2820



Phone:
(607) 255-5014




Fax:
(607) 255-5058




Email:
cu_subawds@cornell.edu

Invoicing matters.



For Cornell:  
(name)




(address)




Phone:
(xxx) xxx-xxxx




Fax:
(xxx) xxx-xxxx




Email:


12. General Conditions. The Work is subject to the following: [NOTE: Be careful in deleting any of the following conditions based on the threshold amount because the award total could eventually meet the threshold through additional funding modifications.]
12.1 Subrecipient shall comply with all federal/state/local laws and regulations applicable to the Work being performed under this Agreement.  Should Subrecipient fail to comply, Cornell, in its sole discretion, may terminate the Agreement or withhold payment based upon the severity of the violation.

12.2 Managing Federal Credit Programs. The Subrecipient certifies that neither it nor any person to be paid from funds under this Agreement is delinquent in the repayment of any federal debt as defined by OMB Circular A-129.

12.3 Fly America Act. The Subrecipient shall comply with the Fly America Act (International Air Transportation Fair Competitive Practices Act of 1974, Section 5).

12.4 For subawards to institutions of higher education under PHS primes: Student Unrest Provisions. Institutions will be responsible for carrying out the provisions of the DHHS Appropriations Act relating to remuneration from grant funds to any individual who has been engaged or involved in activities described as “student unrest.”

12.5 For subawards under NSF or PHS primes: Misconduct in Science. The Subrecipient certifies that it is in compliance with (for PHS) 42 CFR Part 50, Subpart A. (for NSF) 45 CFR Part 689.
12.6 For subawards under NSF or PHS primes: Conflict of Interest. The Subrecipient certifies it is in compliance with the requirement to maintain a written and enforced policy on conflict of interest and complies with (for PHS) 42 CFR Part 50, Subpart F. (for NSF) Section 510 of the NSF Grant Policy Manual.
12.7 Does not apply to work performed outside the United States by employees who were not recruited in the United States: Civil Rights and Equal Employment Opportunity The Subrecipient shall comply with the Age Discrimination Employment Act of 1967 as amended, Titles VI and VII of the Civil Rights Act of 1964 as amended and, (for subrecipients with more than 50 employees AND who receive more than $50,000 per year in government contracts) Executive Order 11246 entitled Equal Employment Opportunity as amended by Executive Order 11375, and certifies that it has a valid Assurance of Compliance on file.
12.8 Does not apply to work performed outside the United States: Sex Discrimination. The Subrecipient shall comply with Section 901 of Title IX of the Education Amendments of 1972 as amended.
12.9 Does not apply to work performed outside the United States: Age Discrimination. The Subrecipient shall comply with the Age Discrimination Act Act (42 USC 6101 et seq.) of 1975 as amended.
12.10 For subawards involving the use of human participants: Protection of Human Participants. If human participants are used in the conduct of the Work supported by this Agreement, the Subrecipient agrees to comply with the applicable federal laws, regulations, and policy statements issued by DHHS in effect at the time the work is conducted, including but not limited to Section 474(a) of the PHS Act, implemented by 45 CFR Part 46 as amended or updated and provide to Cornell’s Authorized Representative for Business Matters a copy of Subrecipient’s compliance documentation.
12.11 For subawards involving the use of vertebrate animals: Care and Treatment of Vertebrate Animals. In accordance with Public Health Service (PHS) Policy on Humane Care and Use of Laboratory Animals, each organization receiving funds for projects involving live, vertebrate animals must have on file with or submit upon request to PHS an Animal Welfare Assurance. The Assurance document commits the organization to comply with the Animal Welfare Act (P.L. 89-544, as amended) and the Guide for the Care and Use of Laboratory Animals (National Academy Press, 1996 or succeeding editions). Subrecipient shall provide to Cornell’s Authorized Representative for Business Matters a copy of the Assurance documentation. Further information may be obtained from the Office for Laboratory Animal Welfare, National Institutes of Health, RKL 1, Suite 360, MSC 7982, 6705 Rockledge Dr., Bethesda, Maryland  20892-7982
12.12 For subawards involving the use of Recombinant DNA: Recombinant DNA Guidelines. Subrecipient will be responsible for complying with the requirements of the “NIH Guidelines for Research Involving Recombinant DNA Molecules” (April 2002), as amended or updated. 
12.13 For subawards involving field release of genetically modified organisms: Field Release of Genetically Modified Organisms. Subrecipient will be responsible for complying with regulations issued by USDA/APHIS.
12.14 For subawards involving biological agents: Biological Agents: Subrecipient agrees to comply with regulations / requirements of DHHS, NIH, USDA, EPA, CDC, FDA and those applicable state and local laws.
12.15 For subawards that involve 2 CFR 175 – Combating Trafficking in Persons: Combating Trafficking in Persons. As prescribed in 2 CFR 175, the Subrecipient shall comply with the clause Combating Trafficking in Persons (Aug 2007).  
12.16 For all construction or repair over $2,000.  Does not apply to work performed outside the United States Anti-Kickback Act. The Subrecipient shall comply with the Copeland "Anti-Kickback" Act (18 USC 874), as supplemented by Department of Labor regulations (29 CFR Part 3). 
12.17 For construction subawards  over $2,000. Does not apply to work performed outside the United States: Davis Bacon Act. The Subrecipient shall comply with Davis Bacon Act, as amended (40 USC 276a to a-7).
12.18 For all construction subawards over $2,000 or all subawards over $2,500 that involve the employment of mechanics or laborers. Does not apply to work performed outside the United States  Contract Work Hours and Safety Standards Act. The Subrecipient shall comply with Sections 102 and 107 of the Contract Work Hours Safety Standards Act (40 USC 327-333), as supplemented by Department of Labor regulations (29 CFR Part 5). 
12.19 For subawards over $10,000. Does not apply to work performed outside the United States by employees who were not recruited in the United States: Rehabilitation Act of 1973. The Subrecipient shall comply with Section 503 of the Rehabilitation Act of 1973 (Public Law 93-112 and 29 USC 794) as amended.
12.20 For all subawards over $25,000. Does not apply to work performed outside the United States: Affirmative Action for Disabled Veterans and Veterans of the Vietnam Era. The Subrecipient shall comply with Public Laws 92-540 and 93-508, Executive Order 11701, and the regulations of the Secretary of Labor (41 CFR part 60-250) in promoting employment opportunities for disabled and Vietnam veterans. 
12.21 For subawards over the small purchase threshold of $25,000. Does not apply to foreign and international organizations: Debarment and Suspension. The Subrecipient certifies that neither it nor its principals is presently debarred, suspended, proposed for debarment, declared ineligible or voluntarily excluded from participation in this transaction by any federal department or agency.
12.22 For all subawards over $100,000: Lobbying. Subrecipient certifies, to the best of its knowledge or belief, that:

No federal appropriated funds have been paid or will be paid, by or on behalf of the Subrecipient, to any person for influencing or attempting to influence an officer or employee of an agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any federal contract, the making of any federal grant, the making of any federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any federal contract, grant, loan, or cooperative agreement.

If any funds other than federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with this federally-funded Agreement, the Subrecipient shall complete and submit Standard Form LLL, "Disclosure Form to Report Lobbying," in accordance with its instructions.

The Subrecipient shall require that the language of this certification be included in the award documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and cooperative agreements) and that all subrecipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this transaction was made or entered into. Execution of this Agreement constitutes certification by Subrecipient as imposed by section 1352, title 31, US. Code. Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

12.23 For subawards under $100,000. Does not apply to work performed outside the United States: Clean Air Act and Federal Water Pollution Control Act. The Subrecipient shall comply with all applicable standards, orders or regulations issued pursuant to the Clean Air Act (42 USC 7401 et seq.) and the Federal Water Pollution Control Act as amended (33 USC 1252 et seq.).
12.24 Applies to Subrecipient that receives $500,000 or more in federal dollars in a single fiscal year audited under OMB Circular A-133 (States, Local Governments, and Non-Profit Organizations). Does not apply to non-U.S. based entities: Audits of States, Local Governments, and Non-Profit Organizations. By signing this Agreement, Subrecipient represents that it complies with the requirements of OMB Circular A-133. Subrecipient must submit a letter of notification as required by Section 320(e)2, unless a reporting package as required by Section 320(C) is necessary because there were findings and questioned costs relating to federal awards Cornell provided. The notification or the reporting package (if required) must be submitted within nine months after the end of the audit period. Subrecipient further agrees to permit access by duly authorized representatives of Cornell or the Prime Sponsor to Subrecipient's records and financial statements as necessary to ensure compliance pursuant to this clause.

13. Prime Agreement. The Work is subject to the following Prime Agreement terms and conditions:

For subawards under NSF Prime: National Science Foundation General Conditions. 

Option 1: National Science Foundation Grant General Conditions (GC-1), currently found at: http://www.nsf.gov/awards/managing/general_conditions.jsp, dated 01/04/2010, are hereby incorporated by reference. Unless otherwise noted and where the context requires, when applying the Prime Agreement to the Subrecipient's performance of the Work, “Grantee” shall refer to the Subrecipient and "Grant" shall refer to this Agreement.

or
Option 2: National Science Foundation Cooperative Agreement Financial & Administrative
Terms and Conditions (CA-FATC), currently found at: http://www.nsf.gov/awards/managing/ co-op_conditions.jsp , dated 01/04/2010, are hereby incorporated by reference. Unless otherwise noted and where the context requires, when applying the Prime Agreement to the Subrecipient's performance of the Work, “Grantee” shall refer to the Subrecipient and "Grant" shall refer to this Agreement.

For subawards under NIH Prime: National Institutes of Health Regulations. (http://grants.nih.gov/grants/policy/nihgps_2003/index.htm ) All applicable regulations of the NIH Grants Policy Statement dated  12/2003 and as from time-to-time amended, including, but not limited to, 45 CFR Chapters 2, 46, 74 (including Subpart P), 80, 84 (including Subpart F), 86 and 91 are hereby incorporated by reference. Unless otherwise noted and where the context requires, when applying the Prime Agreement to the Subrecipient's performance of the Work, references to “HHS,” “PHS,” “NIH,” and the federal government shall refer to Cornell and references to “recipient” or “grantee” shall refer to the Subrecipient.

For subawards under USDA/CSREES Prime: USDA/CSREES General Terms and Conditions-A (xx/xx). All applicable regulations are hereby incorporated herein as Exhibit X. This Agreement is further subject to the following regulations: 7 CFR 3015, 3017, 3018 and 3019. 

For subawards under EPA Prime: Grants and Other Related Assistance regulations, as applicable (http://www.epa.gov/lawsregs/search/40cfr.html).  All applicable regulations are hereby incorporated herein by reference. Unless otherwise noted and where the context requires, references to “grantee” or “recipient” shall refer to Subrecipient, and references to “grant” shall refer to this Agreement. 40 CFR Part 30 applies to institutions of higher education, hospitals, and other non-profit organizations. 40 CFR Part 31 applies to state and local governments.

For subawards under NASA Prime: NASA Grant and Cooperative Agreement Handbook. (http://prod.nais.nasa.gov/pub/pub_library/grcover.htm ) All applicable regulations are herein incorporated by reference. For the purposes of this Agreement and where the context requires, references to “NASA” and the federal government shall refer to Cornell and where references to "grantee" or "recipient" appear in the Prime Agreement, "Subrecipient" shall be substituted. Where "grant" is mentioned, "this Agreement" shall be substituted.

14. Precedence. The order of precedence for interpretation shall be this Agreement [Optional: then the Agency Specifics and] then the Prime Agreement.
15. Rights in Data and Materials. The Subrecipient holds all rights, title and interest in the data and works it creates in the performance of this Agreement. Subrecipient hereby grants to Cornell and to the federal government an irrevocable, world-wide, royalty-free, non-commercial, non-exclusive license to reproduce, translate, publish, use and dispose of, and to authorize others to do so, all data collected. As used in this clause “data collected” means the original records of scientific and technical data collected during the performance of the Work by the Key Personnel or other persons working on the project. Data collected includes, but is not limited to, notebooks, drawing, lists, specifications, and computations.

16. In all cases, check the patent and copyright terms in the prime agreement first. For Nonprofit Organizations and Small Businesses: Patents and Copyrights.  The determination of the rights of ownership and disposition of inventions resulting from the performance of the Work under this Agreement shall be in accordance with 37 CFR Part 401, “Rights to Inventions Made by Nonprofit Organizations and Small Business Firms under Government Grants, Contracts and Cooperative Agreements,” and any implementing regulations issued by the Prime Sponsor.  The Subrecipient hereby grants to Cornell a royalty-free, non-exclusive and irrevocable license to practice any know-how or invention delivered or developed by Subrecipient under this Agreement and to use any copyrighted material (including computer programs), for the purpose of education and research and to the extent required to meet Cornell’s obligations under the Prime Agreement. 

17. Publications.
17.1 The Subrecipient shall be free to publish results of the Work provided that review copies of materials intended for publication are submitted to the Authorized Representative for Technical Matters thirty (30) days prior to publication. The Subrecipient agrees to give review comments serious consideration prior to publishing and to include the following statement in any publication resulting from the Work:  "This publication was supported by an agreement with Cornell University, Unit Name, under Prime Agreement Award Number from the Name Prime Sponsor." All materials, except scholarly articles or papers published in peer-reviewed journals, must also contain the following: "Any opinions, findings, and conclusions or recommendations expressed in this publication are those of the author(s) and do not necessarily reflect the views of Cornell University or those of the Name of Federal Prime Sponsor."
17.2 For subagreements under NIH:  The Subrecipient shall ensure that the Subrecipient's Authorized Representative for Technical Matters is aware of the NIH Public Access Policy which requires that any peer-reviewed journal articles, accepted for publication on or after April 7, 2008, reporting research supported in whole or in part by NIH funds, be electronically submitted to the National Library of Medicines PubMed Central archive no later than 12 months after publication http://grants.nih.gov/grants/guide/notice-files/NOT-OD-08-033.html 
18. Independent Contractor. In the performance of the Work hereunder, Subrecipient shall be an independent contractor and not an employee of Cornell. Subrecipient is not an agent of, or authorized to transact business, enter into agreements, or otherwise make commitments on behalf of Cornell. 
19. Assignment. The Subrecipient may not assign, transfer or subcontract any part of this Agreement, any interest herein or claims hereunder, without the prior, written approval of Cornell. [NOTE: Check the subrecipient’s budget to be sure that there are no subawards.]
20. Termination. This Agreement may be terminated by either the Subrecipient or Cornell upon 30 days written notice. In the event of termination, the Subrecipient will be reimbursed for all allowable, approved costs and non-cancelable commitments incurred prior to notice of termination in accordance with the terms of this Agreement. Upon termination, the Subrecipient shall refund to Cornell any unexpended or unobligated balance of funds advanced.
21. General Release. Subrecipient’s acceptance of payment of the final invoice under this Agreement shall release Cornell from all claims of the Subrecipient, and from all liability to the Subrecipient concerning the Work, except where such claims or liabilities arise from any negligent act, error or omission of Cornell.

22. Adjust based on prime: Use of Name. Neither the Subrecipient nor Cornell shall make use of this Agreement, or use the other's name or that of any member of the other's staff for publicity, advertising or other commercial purposes without prior written approval of the other party. This restriction shall not apply to publicly available documents available that identify the existence of the agreement.

23. Changes. By mutual agreement, the Subrecipient and Cornell may make changes to the Work and to the terms of this Agreement. Any such changes shall be in the form of a written amendment signed by authorized contractual representatives of the Subrecipient and Cornell. 


NOTE: Any changes to the standard terms in Articles 24, 25 or 26 must be approved by Risk Management.

24. Indemnification. Subrecipient shall hold Cornell harmless from and shall indemnify Cornell for any and all claims, demands, and actions based upon or arising out of any activities, services performed, or work done by Subrecipient or its employees or agents under this Agreement, and shall defend any and all claims or demands. The Subrecipient shall indemnify, save and hold harmless Cornell and the federal government and its representatives against any liability resulting from any willful or intentional violation by the Subrecipient arising out of any services performed under this Agreement.

25. Insurance Requirements. 
Option 1: By signing this Agreement, Subrecipient agrees to maintain in force for the duration of this Agreement the following kinds and amounts of insurance (Required Insurance):


Option 2: If the Subrecipient is self-insured and requests acknowledgement of self-insured status, substitute the following in lieu of the previous sentence: By signing this Agreement, Subrecipient warrants that it is self-insured for the following kinds and amounts of insurance (Required Insurance):

25.1 Worker’s compensation insurance meeting all federal and state laws that are applicable to the work being performed with statutory limits and employer’s liability insurance with limits of at least $100,000. Optional:  If the Subrecipient is a sole proprietor and not subject to state and federal worker’s compensation laws, Cornell waives this requirement in exchange for the Subrecipient’s agreement to release and hold Cornell harmless from any and all claims that normally would have been covered by a comprehensive worker’s compensation policy.

25.2 Comprehensive general liability insurance coverage for bodily injury liability, broad form property damage liability, contractual liability, (for Subrecipients, especially commercial organizations, whose work product is essential to Cornell’s prime agreement compliance)  and completed operations coverage (for use with the broad indemnification clause) naming Cornell as an additional insured with limits of at least $1,000,000 for each occurrence. Completed operations insurance shall be maintained for a minimum period of three years following termination of this Agreement. Any exclusion limiting cross liability in the insurance policy contract shall be eliminated. The insurance maintained by Subrecipient shall be considered to be primary for the acts, errors and omissions of the Subrecipient.

25.3 For agreements involving automobile use: Automobile liability insurance with a combined single limit of at least $1,000,000 per occurrence for bodily injury and property damage arising from the use of Subrecipient’s owned, non-owned and hired automobiles. 
25.4 For agreements involving excavation, demolition and related work: Any restrictions or exclusions applying to blasting, excavating, pile driving, caisson work, moving, shoring, underpinning, razing or demolition of any structure, removal or rebuilding of any structural support or any subsurface work shall be stricken from Subrecipient’s required insurance policy.

25.5 For agreements involving the use of Subrecipient’s property on the Cornell campus: Property insurance covering the Subrecipient’s property with an “all risk” policy. Subrecipient and its insurance company waive subrogation against Cornell and its employees for those items covered by such policy of insurance. (Cornell may waive this requirement in exchange for the Subrecipient’s indemnification of Cornell for any such claims. This is more of an issue for high value property where a loss would have a material effect on the Subrecipient and their performance under the Agreement. *Contact Risk Management for additional guidance.*)

25.6 For agreements providing educational training services: Educators Malpractice Insurance (Educators Legal Liability) with limits of at least $1,000,000. Such insurance shall be maintained for a period of at least three years following termination of this Agreement.

25.7 For agreements providing professional services (i.e., lawyers, doctors, engineers, etc.): Professional liability insurance with limits of not less than $1,000,000. Such insurance shall be maintained for a period of at least three years following termination of this Agreement. (Please consult with Risk Management if you believe you have a high risk activity that may require higher limits.)
25.8 For agreements that require the use of vessels or for work that is being conducted on or around a body of water. Protection and indemnity insurance naming Cornell as an additional insured with limits of at least $1,000,000 for each occurrence. Worker’s compensation insurance meeting all federal and state laws that are applicable to the Work being performed (including U.S. Longshore and Harbor Workers Compensation Act and the Jones Act, if applicable).
26. Proof of Insurance. Subrecipient agrees to provide Cornell upon execution of this Agreement a certificate of insurance substantiating Subrecipient’s compliance with the levels and kinds of required insurance. Such certificate of insurance shall provide for a minimum of 30 days notice to Cornell prior to cancellation or non-renewal of any required insurance. 

27. Must be tailored in accordance with the Prime Agreement: Equipment. In accordance with Prime Sponsor requirements, except for equipment defined as Government Furnished Equipment, the Subrecipient will retain title to all equipment purchased under this Agreement. For purposes of this Agreement, equipment is defined as non-expendable, tangible personal property having a useful life of more than one year and an acquisition cost that equals or exceeds the lesser of the capitalization level established by the Subrecipient for financial statement purposes or $5,000. The Subrecipient agrees to maintain sufficient records for accountability.

28. Freedom of Information Act Requests. Should the Prime Sponsor require, under the revised Freedom of Information Act (FOIA) that Cornell provide data collected or created under this Agreement, the Subrecipient shall provide to Cornell data necessary to respond to the Prime Sponsor’s request. If such data is requested solely in response to a FOIA request, the Subrecipient may charge Cornell a reasonable fee equaling the full incremental cost of obtaining the data. 
29. Export Control.
29.1 The Subrecipient does not intend and has no reason to believe that it will be transferring to Cornell any technology or technical data identified on any lists of controlled technology or technical data, particularly the Commerce Control List at 15 C.F.R. Part 774 or the U.S. Munitions List at 22 C.F.R. Part 121.  In the event that the Subrecipient believes that the research or other activity described in this Agreement will involve the provision of such controlled technology or technical data to Cornell, the Subrecipient shall notify the Authorized Representative for Cornell Business Matters. 

29.2 Without limiting the foregoing, Subrecipient agrees that, in performing  its obligations under this Agreement and to the extent applicable,  Subrecipient will comply with United States export control and sanctions laws, regulations, and orders, as they may be amended from time to time, including without limitation the Export Administration Regulations (“EAR”), the International Traffic in Arms Regulations ("ITAR") and regulations and orders administered by the Treasury Department’s Office of Foreign Assets Control (“OFAC Regulations”) (collectively, “Export Control Laws”). 

29.3 If Subrecipient is conducting any export, re-export, or other controlled transaction, as defined in the Export Control Laws, Subrecipient shall be responsible for obtaining any required authorizations to do so. Cornell shall reasonably cooperate with, and exercise reasonable efforts to support Subrecipient in obtaining any necessary licenses or authorizations required to perform its obligations under this Agreement.  If Subrecipient is seeking to disclose information controlled under any of the Export Control Laws, it shall notify Cornell of the information's export-controlled status before disclosure. Subrecipient acknowledges, specifically, that in the event of its releasing ITAR-controlled items or technical data to Cornell, it may need to procure a Technical Assistance Agreement or other authorization.  Subrecipient agrees that before disclosing EAR-controlled items or technologies to Cornell, it will undertake a classification review of those items or technologies and notify Cornell of the items or technologies to be disclosed and their classifications.  

29.4 Subrecipient is not obliged to undertake or continue performance of this Agreement until applicable export controls compliance obligations are met.  

29.5 Subrecipient shall not use or divert (a) Cornell funds, equipment, technology or any other Cornell-furnished material; or (b) any information or intellectual property shared or exchanged between the parties under this Agreement for any proliferation-related activities prohibited by the Export Control Laws, including but not limited to the design, development, production, stockpiling or use of any nuclear explosive device, chemical or biological weapons, missiles, or unmanned aerial vehicles (UAVs) capable of a range of at least 300km or of delivering chemical, biological, or nuclear weapons, regardless of range, or otherwise specifically designed or modified for military applications.

29.6 Subrecipient shall not use Cornell funds, equipment, technology or any other Cornell-furnished material in any transaction with a U.S. sanctioned country, person or entity listed by the U.S. Treasury Department's Office of Foreign Assets Control (OFAC) at: http://www.treas.gov/offices/enforcement/ofac.  

29.7 Subrecipient will comply with the U.S. Executive Orders and laws and regulations that prohibit providing resources and support to, or otherwise engaging in transactions with, individuals and organizations associated with terrorism and terrorist-related lists promulgated by the U.S. government.  

29.8 Subrecipient agrees that none of Subrecipient’s employees or agents involved in the Work, or anyone else Subrecipient invites to participate in this Agreement, is identified on the list of Specially Designated Nationals OFAC publishes at: http://www.ustreas.gov/offices/enforcement/ofac/sdn/index.shtml.

30. Severability. The terms of this Agreement are severable such that if any term or provision is declared by a court of competent jurisdiction to be illegal, void, or unenforceable, the remainder of the provisions shall continue to be valid and enforceable.

31. Governing Law; Forum. This Agreement shall be governed by and construed under the laws of the State of New York, which shall be the forum for any lawsuits arising from or incident to this Agreement.

32. Non-Waiver. The delay or failure of either party to exercise any of its rights under this Agreement for a breach thereof shall not be deemed to be a waiver of such rights, nor shall the same be deemed to be a waiver of any subsequent breach, either of the same provision or otherwise.

33. Optional, based on prime award: Program Income. The Subrecipient will inform Cornell of any program income generated under this Agreement and agrees to Prime Sponsor’s disposition instructions of such program income.
This Agreement is the complete agreement of the Subrecipient and Cornell and supersedes all prior understandings regarding the Work. 
By signing below, Subrecipient acknowledges that it has read and understood this Agreement, that it agrees to be bound by the terms and conditions of this Agreement and that the individual signing this Agreement is a duly authorized representative of Subrecipient with authority to execute agreements on behalf of Subrecipient.

IN WITNESS WHEREOF, the respective parties have executed this Agreement on the dates indicated below.

CORNELL UNIVERSITY

SUBRECIPIENT
Date

Date

August 4, 2010

